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with the precedent of Omar and whether the khar&j is fixed
or proportional. This is because Omar himself in assessing
the rates above mentioned took into consideration the tax-
bearing capacity of the land.

If then a land cannot stand the rate of kharaj imposed
upon it, the rate may be reduced to what it can stand, but
it is not allowed in any case to increase the rates imposed
by Omar or, for that matter, by another imam, in accord-
ance with the rates imposed by Omar, even if the land can
stand a higher rate. According to the Durr* the kharaj
may in no case fall short of one-fifth of the entire produce,
as it may not exceed one-half of it. If, however, a piece
of land is assessed for the first time, according to Abu
Hamfah and Abu Yusuf, it is still unlawful to assess higher
rates than those assessed by Omar, because Omar said to
his agents 'Uthman and Hudhayfah who had assessed the
kharaj of Sawad: " Perhaps you assessed the land with a
rate which it cannot stand?", and they said: " No, on the
contrary, we have assessed it with a rate which it can stand,
but if we had assessed a higher rate the land could still
stand it." These words indicate that the rate may be re-
duced if the land cannot stand it, but that it may not be in-
creased even if it can stand it, for Omar, although informed
that the land could stand more, did not order an increase of
rate. According to Muhammad Ibn al-Hasan, however,
higher rates may be assessed, since the rates are determined
on the basis of the tax-bearing capacity of the land.2

According to al-Mawardi,3 if the crop is one on which
there is no legal prescription (noss), it pays the rate pre-
scribed in the sharfah for the crop that most resembles it in
appearance and profits.

1 P. 365.                                      2 Hiddyah, vol. v, p. 283.

3 P. 262.